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Arising out of Order-in-Original No 108/Ref/ST/DC/2015-16 dated : 31.08.2015 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

ti" ol4le>lc/5cif / >1faq1c;1 q51 ~~~ Name & Address of The Appellants/Respondents

M/s. StemCyte India Therapeutics Pvt. Ltd.
ga 3r@la 3mgr sriqe al{ #t anf# Ufa If@rrt ant srfta RafiRaa WnR if cITT "ffc!?CTT

%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

#ta zyc, Tr zyc vi hara 3r4latq =nnf@rat at 3rf)a
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 ctr 'c!"RT 86 cB" 3iav arfte at R9 cB" "Y"lxf ctr \J1T~:
Under Section 86 of the Finance Act 1994 an appeal lies to :- .

uf?a 2fta ft tr zrcn, Tr zgces vi hara 3rah#ta nrznf@raw i1.20, qea zrfuza
cbA.Jh3°-s, BtTTUfr r!TR, 3li5l-lcilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) ar4)#a nrzaf@raw at f@ft 3rf@fr, 1994 ctr 'c!"RT 86 (1) cB" 3W@
~ ~ Ptlll-llcl<:'11, 1994 cB" ~ 9(1)cff 3Wf-a" f.itfrmr 1:BTB -qff:tr- 5 B "ilR ~

· it ctr ft vis arr fr 3mag fag 37la 6l n{ el ua ,Rauf
ht uRt aRez (67a vs qtfr If &hf) sh ar fora en znznf@raw at 1r1@
~~ %, cffiT f@a rfa ?a # .-£llll4ld cB" Xii51llcb x[u-i-fy;lx a air ja
r # a uei arm at min, ans at lTTlT 3rR C'JTTTm i-rm~ ~ s c1"IBf -m ~ cnli
% cIBf ~ 1 ooo / - #ha 3tuft atfy i hara at min, an # lTTlT 3rR C'JTTTm i-rm ~
~ s c1"IBf -m so c1"IBf CTcn "ITT m ~ 5000 /- #ha 3hf tfi uef hara at i, an #t
lTTlT 3ITT C'JTTTm i-rm~~ 50 C'lruf IT Ra unt ? azi u; 1oooo / - tffrfr ~ 67-rfr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- wh.ere the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/.- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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ti" 314"1<.>1cBe1f / !,1faq1cf1 cflT -;:,r=r 1;;cf -qm Name & Address of The Appellants/Respondents

M/s. StemCyte India Therapeutics Pvt. Ltd. .p.,.,....,..µ.,.~ Q
<a 3r@a om?r srige at{ sf arfa Ufa If@rat a1 sr4ta RfRa Tar a "flc!mT
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

9tat zc5, UTT gca vi iara 3r8Rt; nqTf@raw1 at 3NR'f:
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcrffi<:r~. 1994 cBl" tTRT 86 cfi ~ 3NR'f "cBT R9 cfi LfIB cBl" '31T ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :- .

4fa &Ra ft v#tr zyc, Ur zyc vi hara or@ta zmznf@rau 3it.20, qca zRaza
cBA.Jl'3°-s, ~.=rR, 3ll$1-Jc;lcillc;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) srft#a Inf@raUr at fa&ta 3rf@)fr, 1994 cBl" tTRT 86 (1) savfa O
~ ~ Pil!1-11qe1"1. 1994 cfi frr:r:r 9(1)cfi ~ AtTTfu:r q)TB -crx=r.a- 5 if 'cfR ~
if cBl" Gt antis Err fk Ira f@4 3r@ta al n{ etsl faui
ah ft a1Re; (+ a !,11-Jlfillci >lIB irfr) 3lR WeT if~ x-l2TA if~ cflT rlJlll41d
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"1-JTlT 3rR wm:IT TIT u#fl ug 5o lg zla uzner % cm ~ 10000 / - tim=r~ irfr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- wh.ere the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/.- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the P.I c~ :!;t~r...e the bench of
Tribunal is situated. ,0Ne.R1AP~lri9
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(iii) f#tu 3re)fzu,Ag94 l arr as #l sq--enr (2-c/) cfi 3R'f"I"@~ -&crrcITT Pllll-J1c1c-\'l. 1994 cfi frn:r:r g (2-c/)
cfi 3TflT@ frimfur i:pr:f "Cfff .ir.1 B ~ urr "ffcfi1ft vi Ur rr 3ga, tusr yea/ 3gad, a€ta Garzrsa (rfa) arr # ,fut ( ffl x1 wrrru@ ~ N111) 3ITT 3mJ<ffi /~ 3mJ<ffi 312.lcff '3""C[ 3mj<ffi. ~
Tra ye, s74l#tr nznf@raw st am4a a af g v#la vi tu ura zyen at$/ 311Wffi.
a€ta 5Tr yea tr uRa 37rat 6 uf hr#t etf

(iii) The appeal under sub section Jnd (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rle 9 & (2A) of the Service Tax Rules, '1994 and shall be
accompanied by a copy of order of Coimissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a ce

1
tified copy) and copy of the order passed by the Central

Board of Excise & Customs / CommissiJner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. zueniztf@r ururaz zyn 3rf@nfu, 17s #l gii u 314pal-1 sifa [ufR Raz /gar a arr?z
"Qc/ era ,ff@rat 3ma l uf q xii 6.50j/- tm <ITT urneau gens feaz am gin afey

I2. One copy of application or 0.1.p. as the case may be, and the order of the adjuration
authority shall bear a court fee stampJ::·6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. xfli:rr ~- ~ ~ "C/cf "flcITCITT . znnf@rar (arffafen) R lll-Jlc!C'll. 1982 °i:i 'cITT@ "C(ci 3f'll ~
tit al ffaaa fail al sit ft lean naffa fan urar &

3. Attention is also invited to the r~les covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. far era, a4c4hr 3era la t&aa Ar4arr q@)aur (git a 4f 3r4at #mat #±scar3I
ara3fef2ta, «&gg#ear39n a#3ii fdfrr(gin-) 3rf@err erg(ey #r ican 29) fain:..2·8
.:, I
5it# fa4tr 3ff@e)fez1, &%8 cfii' arr a h siaii hara at ±frarr#are? arrea #r a{ q4-f@ senscar
3@ark,arf fazrar # 3iaiia -;,im#rsraa 3r4far tirzmraraluu 3rf@ra oi' ITT
ac2tr3enra vi hara ah3iaaiafara ra#ifs snf@&

.:, I .:,

(i) nr 11 3 4 3iat fffa as#

(ii) ~ -;,im cfii' ill # ~ '{ITTJ

(IHI ~ ;srnr,ii, f.\,rn 6 ii, 3icfara ~ "°"
» 3m7aarf zrz faszrnr a uaen= f@arr (c. 2) 3rf0@zr, 2014 a 3car4fa#3r4trqf@art h
tfJ,a.'f~~ 3-f?rQcf 3-fG'R;r cfi1" 'R]dfl;;,fj- ITT-Tl .

4. For an appea I to be filed beforelthe GESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 Which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provider! the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determinJd under Section 11 D;
(ii) amount of erronedus Cenvat Credit taken;
(iii) amount payable uhder Rule 6 of the Cenvat- Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)

Act, 2014. J
(4)(i) taf i, zr am2r auf f@rawr a parersi areas 3rrar area zn avg faafa gt at air
fcITTrafV ~JcK!,~ 10% WR,To, tr{ 3ttz am Cf;Q(if c;rrs' fcl cl IRa tf)' 'ciGf c;rrs' ~ I O 0/4, WR,lo, tr{ cfii" ~~ ~ I

.:, .:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

Mis StemCyte India Therapeutics Private Ltd, Apollo Hospital Campus, Plot No.1A,

Bhat GIDC Estate, Gandhinagar (hereinafter referred to 'the appellant' - for brevity) has filed an

appeal against Order-in-Original No.108/Ref/ST/DC/2015-16 dated 31.08.2015 (hereinafter

referred to as "the impugned order") passed by the Deputy Commissioner of Central Excise,

Service Tax Division, Gandhinagar (hereinafter referred to as 'the adjudicating authority").

2. The facts, briefly stated, are that the appellant is engaged in the service of collecting,

processing and cryogenically preserving the umbilical cord blood and umbilical cord portion; that

the appellant is holding service tax registration; that a search was conducted by the jurisdictional

central excise officers on 06.01.2014 based on an intelligence that the appellant was not paying

service tax on the amount charged for providing aforesaid service; that during investigation, the

appellant paid an amount of Rs. 40,00,000/- under protest, towards his tax liability in respect of

the said service; that on 26.03.2015, however, the appellant filed a refund of the amount paid

under protest, on the grounds that they were not liable to pay service tax on the said service as it

was in the nature of healthcare service, which was exempted vide Notification No. 25/2012-ST

dated 20.06.2012.

3. The refund claim was rejected by the adjudicating authority on the grounds: that(i) the

period involved is from 01.07.2012 onwards and the service in question appears to have been

exempted with effect from 17.02.2014 only; and that (ii) the investigation in the matter is under

the process of finalization and in the absence of any outcome of the investigation,. it was not

feasible to hold ifthe whole or part ofthe service tax paid under protest, was refundable.

4. Being aggrieved, the appellant has filed the present appeal on the grounds that the

impugned order does not deal with most of their submissions made before the adjudicating

authority but was passed only on the grounds that the matter is under investigation and in the

absence of any final outcome of investigation, the amount paid cannot be refunded; that the

impugned order, being a non speaking order, is in gross violation ofprinciples of equity, fair play

and natural justice; that their services are squarely covered under "healthcare services", which has

been exempted from payment of service tax vide Sr.No.2 of notification No.25/2012-ST dated

20.06.2012; that the appellant were providing various services under the private cord blood

banking system and are covered under 'health care service', as defined in the notification supra

[[q,id hence, service tax was not payable even with effect from 01.07.2012; that section 11B of

~ Central Excise Act, 1944 deals with two propositions, namely (i) the refund claim should be filed

within one year from the relevant date and (ii) there should be no unjust enrichment; that both the

propositions are fulfilled in this case. The appellant further submitted that they are entitled to

refund the amount deposited during investigation on the basis of various judgments of the

Tribunal/Courts.

5. Personal hearing in the matter was held on 12.07.2016. Shri Rajesh J Shah,Ch ered

Accountant and Ms Madhu Jain appeared on behalf of the appellant and

submissions made vide the letter dated 29.10.2015.

0
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6. I have carefully gone through the facts of the case, submissions made by the appellant in

the appeal memorandum as well as by the authorized representatives at the time of personal

hearing. The primary issue to be decided is whether the appellant is eligible for refund of an

amount ofRs. 40,00,000/- paid under protest during the investigation, which is still pending.

7. In the instant case, I find that the appellant is a registered service provider for rendering

the service viz. collecting, processing and cryogenically preserving the umbilical cord blood andt
umbilical cord portion; that he was not paying service tax w.e.f. 01.07.2012. It is the contention

of the appellant that since the said service is in the nature of 'healthcare service' and is exempt

from service tax vide Sr. No. 2 of Notification No. 25/2012-ST dated 20.06.2012, they are not

liable to pay service tax; that later it has been further amended by inserting entry No. 2A, vide

notification no. 04/20 I4-ST dated 17 .02.20 I4. The relevant portion of the Notification No.

25/2012-ST dated 20.06.2012, which exempts the taxable services of 'health care service' 1s

reproduced hereinafter for ease ofreference:

In exercise of the powers conferred by sub-section (]) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the said Act) and in supersession of
notification number I2/2012- Service Tax, dated the 17 March, 2012, published in the
Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide number G.S.R.
210 (E), dated the 17March, 2012, the Central Government, being satisfied that it is
necessary in the public interest so to do, hereby exempts thefollowing taxable services
leviable thereon under section 66B ofthe saidAct, namely:

1(1)
I(2) Health care services by a clinical establishment, an authorized medical
practitioner orpara-medics;

1(3) to 1(39) ..

2........
3. This notification shall come intoforce on the Iday ofJuly, 2012.

The said notification was further amended on 17.02.2014, vide Notification No. 04/2014-ST by

inserting entry No. 2A which reads as under:-

(i) after entry 2, thefollowing entryshall be inserted, namely:

"24. Services provided by cord blood banks by way ofpreservation ofstem cells or any
other service in relation to suchpreservation;";

8. According to notification no. 25/2012-ST dated 20.06.2012, the services of health care

provided by a clinical establishment, an authorized medial practitioner or para-medics are

exempted from taxable service with effect from 01.07.2012. As per Clause (t) of Notification

~ .25/2012-ST dated 20.06.2012, 'health care service' means "any service by way of diagnosis

or treatment or care for illness, injury, deformity, abnormality or pregnancy in any recognized

system ofmedicines in India and includes services by way of transportation of the patient to and

from a clinical establishment, but does not include hair transplant or cosmetic orplastic surgery,

except when undertaken to restore or to reconstruct anatomy orfunctions of body affected due to

congenital defects, developmental abnormalities, injwy or trauma".

9. Notification No. 04/2014-ST dated 17.02.2014, by inserting entry No. 2A to Notification

No.25/2012-ST, exempts services provided by cord blood banks by way of preservation of stem

cells or any other service in relation to such preservation w.e.f. 17.02.2014. This notification

nowhere mentions that the insertion/ amendment, has a retrospective effect. Further, the service

provided by the appellant has not been included in the negative list. In other wor ;£,
g
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from the date of said notification i.e. 17.02.2014, the service provided by the appellant stands

exempted.

10. The present dispute, however, covers the period prior to 17.2.2014. The tax liability on

the appellant for the period in dispute, i.e. from 01.07.2012 onwards, is being investigated and

would be determined only after the completion of the investigation. Ifwe go by the appelant's

contention that the service provided by of cord blood bank is covered under health care service'

and that no tax was leviable even prior to issue of notification no. 04/2014-ST dated 17.02.2014?°

If that be so, then possibly there was no need for the government to amend the exemption

notification by introducing entry 2A, to cover services under consideration.

11. I find that the Hon'ble High Court ofMadras had an occasion to deal a similar issue in

the case ofMis Life Cell International (P) Ltd {2015 (40) STR 77 (Mad)}. While dealing the

issue regarding maintainability of the writ petition, the Hon'ble Court viewed that it is for the

authorities to determine whether the activities, fall within the meaning of 'health care service or

otherwise. Relevant para reads as under:

16. Before deciding the issue involved in this Writ Petition, this Court would make it clear
no finding as regards whether the activities of the petitioner wouldfall within the ambit of
"health care service" and thereby, the so-called amendment would apply to the petitioner
organization in order to claim exemption of service tax" is going to be rendered by this
Court in this writ petition. In view of the submission made by the learned counselfor the
respondents that the assessment proceedings are yet to be finalized and the applicability
of the amendment of exemption towards the services provided by the petitioner is also yet
to be determined, this Court is of the view that it is for the authorities to determine
whether the activities of the petitioner would fall within the meaning of "health care
services" on scrutiny of documents and thorough investigation."

12. It goes without saying that subsequent to completion of investigation, issuance of notice

and the completion of adjudication proceedings, will the question of refund arise, that too, if it is

held in the proceedings that the services provided during the disputed period, were exempted as

claimed by the appellant. In other words, it would be premature to pass a judgment on merits at

this juncture, when the investigating authority has yet to draft charges, and original authority is

yet to deliberate on those charges and pass an order. As held by the Hon'ble High Court of

Madras in the case of Mis Life Cell International (P) Ltd supra, the liability of tax on the

activities of the appellant would be finalized on scrutiny of records and investigation. In the

)1}«present case, the tax liability covers the period from 01.07.2012 and since the investigation ofthe

~ offence case booked against the appellant is yet to be finalized/concluded, the refund claim, was

aptly rejected by the refund sanctioning authority, holding it to be premature.

13. The appellant has relied on various judgment of Court/Tribunal, in support of their

argument for granting refund under section 11 B ofCentral Excise Act, 1944. The case laws deal

basically with two propositions, i.e. period of limitation and unjust enrichment. These two issues

are not under consideration as ofnow. As the refund filed is held to be premature, the case laws

relied upon are not relevant at this juncture.

o
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14. In view of above discussions, I uphold the impugned order and reject the appeal filed by

the appellant.

Date: 28.07.2016

Attested

J%a
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D

To

Mis StemCyte India Therapeutics Pvt Ltd,
Apollo Hospital Campus,
Plot No.1A, Bhat GIDC Estate,
Dist. Gandhinagar

Mr(Abhai Kumar Srivastav)
Commissioner (Appeals-I)

Central Excise, Ahmedabad

Copy to:-
1. The ChiefCommissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
hTheDy. / Asstt. Commissioner, Central Excise, Division- Kalol, Ahmedabad-III
2 Guard file.

6. P.A




