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Avrising out of Order-in-Original No 108/Ref/ST/DC/2015-16 _dated : 31.08.2015 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-lll.
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M/s. StemCyte India Therapeutics Pvt. Ltd.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :- .
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form §.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of

Tribunal is situated.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of thepl Cepvyhere the bench of
Tribunal is situated.
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(iii) The appeal under sub section :lmd (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal. '
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2. One copy of application or O.1.O. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before ithe CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

Sprovided further that the provisions| of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)

Act, 2014.
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(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Atneoret®




F No.V2(HS)32/STC-I1/15-16

ORDER-IN-APPEAL

M/s StemCyte India Therapeutics Private Ltd, Apollo Hospital Campus, Plot No.1A,
Bhat GIDC Estate, Gandhinagar (hereinafter referred to ‘the appellant’- for brevity) has filed an
appeal against Order-in-Original No.108/Ref/ST/DC/2015-16 dated 31.08.2015 (hereinafter
referred to as “the impugned order”) passed by the Deputy Commissioner of Central Excise,

Service Tax Division, Gandhinagar (hereinafter referred to as ‘the adjudicating authority™).

2, The facts, briefly stated, are that the appellant is engaged in the service of collecting,
processing and cryogenically breserving the umbilical cord blood and umbilical cord portion; that
the appellant is holding service tax registration; that a search was conducted by the jurisdictional
central excise officers on 06.01.2014 based on an intelligence that the appellant was not paying
service tax on the amount charged for providing aforesaid service; that during investigation, the
appellant paid an amount of Rs. 40,00,000/- under protest, towards his tax liability in respect of
the said service; that on 26.03.2015, however, the appellant filed a refund of the amount paid
under protest, on the grounds that they were not liable to pay service tax on the said service as it
was in the nature of healthcare service, which was exempted vide Notification No. 25/2012-ST

dated 20.06.2012.

3. The refund claim was rejected by the adjudicating authority on the grounds: that(i) the
period involved is from 01.07.2012 onwards and the service in question appears to have been
exempted with effect from 17.02.2014 only; and that (ii) the investigation in the matter is under
the process of finalization and in the absence of any outcome of the investigation, it was not

feasible to hold if the whole or part of the service tax paid under protest, was refundable.

4, Being aggrieved, the appellant has filed the present appeal on the grounds that the
impugned order does not deal with most of their submissions made before the adjudicating
authority but was passed only on the grounds that the matter is under invesﬁgation and in the
absence of any final outcome of investigation, the amount paid cannot be refunded; that the
impugned order, being a non speaking order, is in gross violation of principles of equity, fair play
and natural justice; that their services are squarely covered under “healthcare services”, which has
been exempted from payment of service tax vide Sr.No.2 of notiﬁcaﬁon No.25/2012-ST dated
20.06.2012; that the appellant were providing various services under the private cord blood
banking system and are covered under ‘health care service’, as defined in the notification supra

. d hence, service tax was not payable even with effect from 01.07.2012; that section 11B of
Mntral Excise Act, 1944 deals with two propositions, namely (i) the refund claim should be filed
within one year from the relevant date and (ii) there should be no unjust enrichment; that both the
propositions are fulfilled in this case. The appellant further submitted that they are entitled to
refund the amount deposited during investigation on the basis of various judgments of the

Tribunal/Courts.

5. Personal hearing in the matter was held on 12.07.2016. Shri Rajesh J Shah,-Cha ered
Accountant and Ms Madhu Jain appeared on behalf of the appellant angd
submissions made vide the letter dated 29.10.2015. / % :,2’”‘ Ne's
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6. I have carefully gone through the facts of the case, submissions made by the appellant in
the appeal memorandum as well as by the authorized representatives at the time of personal
hearing. The primary issue to be decided is whether the appellant is eligible for refund of an

amount of Rs. 40,00,000/- paid under protest during the investigation, which is still pending.

7. In the instant case, I find that the appellant is a registered service provider for rendering
the service viz. collecting, processing and cryogenically preserving the umbilical cord blood and
umbilical cord portion; that he was not paying service tax w.e.f. 01.07.2012. It is the contention
of the appellant that since the said service is in the nature of ‘healthcare service’ and is exempt
from service tax vide Sr. No. 2 of Notification No. 25/2012-ST dated 20.06.2012, ﬂley are not
liable to pay service tax; that later it has been further amended by inserting entry No. 2A, vide
notification no. 04/2014-ST dated 17.02.2014. The relevant portion of the Notification No.
25/2012-ST dated 20.06.2012, which exempts the taxable services of ‘health care service’ is

reproduced hereinafter for ease of reference:

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafier referred to as the said Act) and in supersession of
notification number 12/2012- Service Tax, dated the 17" March, 2012, published in the
Gazette of India, Extraordinary, Part I, Section 3, Sub-section (i) vide number G.S.R.
210 (E), dated the 17™ March, 2012, the Central Government, being satisfied that it is
necessary in the public interest so to do, hereby exempts the following taxable services
leviable thereon under section 66B of the said Act, namely:-

w ..

1(2) Health care services by a clinical establishment, an authorized medical
practitioner or para-medics;

1(3) 10 1(39) v evee.

3. This notification shall come into force on the I* day of July, 2012.

The said notification was further amended on 17.02.2014, vide Notification No. 04/2014-ST by

inserting entry No. 2A which reads as under:-

(i) after entry 2, the following entry-shall be inserted, namely:-

"4, Services provided by cord blood banks by way of preservation of stem cells or any
other service in relation to such preservation;";

8. According to notification no. 25/2012-ST dated 20.06.2012, the services of health care
provided by a clinical establishment, an authorized medial practitioner or para-medics are
exempted from taxable service with effect from 01.07.2012. As per Clause (t) of Notification
] 0.25/2012-ST dated 20.06.2012, “health care service’ means “any service by way of diagnosis
or treatment or care for illness, injury, deformity, abnormality or pregnancy in any recognized
system of medicines in India and includes services by way of transportation of the patient to and
from a clinical establishment, but does not include hair transplant or cosmetic or plastic surgery,
except when undertaken to restore or to reconstruct anatony or functions of body affected due to

congenital defects, developmental abnormalities, injury or trauma’.

9. Notification No. 04/2014-ST dated 17.02.2014, by inserting entry No. 2A to Notification
No.25/2012-ST, exempts services provided by cord blood banks by way of preservation of stem

cells or any other service in relation to such preservation w.e.f. 17.02.2014. This notification

nowhere mentions that the insertion/ amendment, has a retrospective effect. F urther, the sice
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from the date of said notification i.e. 17.02.2014, the service provided by the appellant stands

exempted.

10. The present dispute, however, covers the period prior to 17.2.2014. The tax liability on
the appellant for the period in dispute, i.e. from 01.07.2012 onwards, is being investigated and
would be determined only after the completion of the investigation. If we go by the appelant’s

contention that the service provided by of cord blood bank is covered under health care service’
>

and that no tax was leviable even prior to issue of notification no. 04/2014-ST dated 17.02.2014:
If that be so, then possibly there was no need for the government to amend the exemption

notification by introducing entry 2A, to cover services under consideration.

11. I find that the Hon’ble High Court of Madras had an occasion to deal a similar issue in
the case of M/s Life Cell International (P) Ltd {2015 (40) STR 77 (Mad)}. While dealing the
issue regarding maintainability of the writ petition, the Hon’ble Court viewed that it is for the
authorities to determine whether the activities, fall within the meaning of ‘health care service or

otherwise. Relevant para reads as under:-

16. Before deciding the issue involved in this Writ Petition, this Court would make it clear
no finding as regards whether the activities of the petitioner would fall within the ambit of
"health care service” and thereby, the so-called amendment would apply to the petitioner
organization in order to claim exemption of service tax” is going to be rendered by this
Court in this writ petition. In view of the submission made by the learned counsel for the
respondents that the assessment proceedings are yet to be finalized and the applicability
of the amendment of exemption towards the services provided by the petitioner is also yet
to be determined, this Court is of the view that it is for the authorities to determine
whether the activities of the petitioner would fall within the meaning of "health care
services” on scrutiny of documents and thorough investigation.”

12. It goes without saying that subsequent to completion of investigation, issuance of notice
and the completion of adjudication proceedings, will the question of refund arise, that too, if it is
held in the proceedings that the services provided during the disputed period, were exempted as
claimed by the appellant. In other words, it would be premature to pass a judgment on merits at
this juncture, when the investigating authority has yet to draft charges, and original authority is
yet to deliberate on those charges and pass an order. As held by the Hon’ble High Court of
Madras in the case of M/s Life Cell International (P) Ltd supra, the liability of tax on the
activities of the appellant would be finalized on scrutiny of records and investigation. In the
Went case, the tax liability covers the period from 01.07.2012 and since the investigation of the
offence case booked against the appellant is yet to be finalized/concluded, the refund claim, was

aptly rejected by the refund sanctioning authority, holding it to be premature.

13. The appellant has relied on various judgment of Court/Tribunal, in support of their
argument for granting refund under section 11B of Central Excise Act, 1944. The case laws deal
basically with two propositions, i.e. period of limitation and unjust enrichment. These two issues

are not under consideration as of now. As the refund filed is held to be premature, the case laws

relied upon are not relevant at this juncture.
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14. In view of above discussions, I uphold the impugned order and reject the appeal filed by
the appellant.
Q
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Date: 28.07.2016 (Abhai Kuindr Srivastav)

Commissioner (Appeals-I)
Central Excise, Ahmedabad

Attested

e
(Mohanan V.V) '
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.AD

To

M/s StemCyte India Therapeutics Pvt Ltd,
Apollo Hospital Campus,

Plot No.1A, Bhat GIDC Estate,
Dist. Gandhinagar

Copy to:-

1 The Chief Commissioner, Central Excise Zone, Ahmedabad.

2 The Commissioner, Central Excise, Ahmedabad-III

3 The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III

4,  The Dy./ Asstt. Commissioner, Central Excise, Division- Kalol, Ahmedabad-III
3 Guard file. ’
6 P.A






